PIEDMONT ORDINANCE 2016 - 06
AN ORDINANCE REWRITING AND REPLACING SECTION TITLE 5 OF PIEDMONT CITY CODE AND ORDINANCES

BE IT ORDAINED BY THE CITY OF PIEDMONT THERE IS HEREBY ADOPTED THE FOLLOWING ORDINANCE THAT REWRITES AND REPLACES THE PREVIOUSLY ADOPTED ORDINANCE ESTABLISHING TITLE 5, LIQUOR LICENSE AS FOLLOWS:

TITLE 5: ALCOHOL LICENSING
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5.01 DEFINITIONS.
Terms used in this chapter, unless the context otherwise plainly requires, shall mean:

A. ALCOHOLIC BEVERAGE. Any distilled spirits, wine and malt beverages as
defined in this chapter.
B. MALT BEVERAGE. A beverage made by the alcoholic fermentation of an infusion or decoction, or combination of both, in potable brewing water, of malted barley with hops, or their parts, or their products, and with or without other malted cereals, and with or without the addition of unmalted or prepared cereals, other carbohydrates or products prepared therefrom, and with or without the addition of carbon dioxide, and with or without other wholesome products suitable for human consumption, containing not less than 0.5% of alcohol by weight.
C. DISTILLED SPIRITS. Ethyl alcohol, hydrated oxide of ethyl, spirits of wine, 
whiskey, rum, brandy, gin, and other distilled spirits, including all dilutions and mixtures thereof, for nonindustrial use, containing not less than 0.5% of alcohol by weight.
D. OFF-SALE. The sale of any alcoholic beverage, for consumption off the premises where sold.
E. ON-SALE. The sale of any alcoholic beverage for consumption only upon the
premises where sold.
F. ON-SALE DEALER. Any person who sells, or keeps for sale, any alcoholic beverage for consumption on the premises where sold.
G. PACKAGE. The bottle or immediate container of any alcoholic beverage.
H. PACKAGE DEALER. Any person, other than a distiller, manufacturer or wholesaler who sells, or keeps for sale, any alcoholic beverage for consumption off the premises where sold.
I. RETAIL LICENSE.  Any on-sale or off-sale license issued under the provisions of this chapter.
J. RETAILER or RETAIL DEALER. Any person who sells alcoholic beverages for
other than resale.
K. SALE. The transfer, for a consideration, of title to any alcoholic beverage.
L. WINE. Any liquid either commonly used, or reasonably adapted to use, for beverage purposes, and obtained by the fermentation of the natural sugar content of fruits or other agricultural products containing sugar and containing not more than 24% of alcohol by weight.

M. FULL-SERVICE RESTAURANT. Any restaurant at which a waiter or waitress delivers food and drink offered from a printed food menu to patrons at tables, booths, or the bar. Any restaurant that only serves fry orders or foodstuffs such as sandwiches, hamburgers, or salads is not a full-service restaurant;

N. RESTAURANT.  Any area in a building maintained, advertised, and held out to the public as a place where individually priced meals are prepared and served primarily for consumption in such area and where at least sixty percent of the gross revenue of the restaurant is derived from the sale of food and nonalcoholic beverages. The restaurant shall have a dining room or rooms, a kitchen, and the number and kinds of employees necessary for the preparing, cooking, and serving of meals.

O. BAR. Any permanently installed counter within the restaurant area from which alcoholic beverages are regularly served to customers by a person who is tending bar or drawing or mixing alcoholic beverages.

5.02 PRODUCTION, TRANSPORTATION, STORAGE OR SALE.
No person shall produce, transport, store or sell any alcoholic beverage except as authorized under the provisions of this chapter and SDCL Title 35.

5.03 TRANSACTION OF BUSINESS AUTHORIZED BY CHAPTER.
No person, unless he or she first obtains a license provided by this chapter and SDCL Title 35, shall transact the business authorized by this title to be conducted by the license.
5.04 ALCOHOLIC BEVERAGES OTHER THAN MALT BEVERAGES.
A. The municipality may issue or renew as many off-sale licenses allowed by state
law. The following classifications and fees are established for off-sale dealers in distilled spirits, wines, and malt beverages, other than malt beverage licenses issued under this title, and for on sale dealers in wine and distilled spirits.
1. Off-sale dealer: Any person who sells or keeps for sale any alcoholic beverage for consumption off the premises where sold, $300.00.
2. On-sale light wine (wine containing not over 14% of alcohol by weight): Any person who sells or keeps for sale light wine as defined by this chapter for consumption on the premises where food service is provided or any person who operates an adequate motel/hotel facility as defined in SDCL 35-4-2.2, $500.00. 
3. On-sale Liquor Licenses:  The Municipality hereby authorizes the issuance of three (3) on-sale liquor licenses pursuant to SDCL 35-4-11.  The fee for an on-sale license shall be thirty thousand dollars ($30,000.00).  The renewal fee for an on-sale liquor license shall be nine hundred dollars ($900) unless revised by the City Board of Trustees by Resolution.
No on sale licensee shall permit obscene material or obscene live conduct as defined in SDCL 22-24-27 on any premises where liquor is sold. Any person violating the provisions of this section is guilty of a misdemeanor and subject to a penalty not to exceed 30-days imprisonment or a fine not to exceed $100 or both.
4. Full-Service Restaurant On-Sale Liquor Licenses: The Municipality may issue or renew as many Full-Service Restaurant On-Sale Liquor Licenses as allowed by state law, pursuant to SDCL 35-4-111.  The fee for a Full-Service Restaurant On-Sale Liquor License shall be twenty-thousand dollars ($20,000.00) unless revised by the City Board of Trustees by Resolution.  The renewal fee for a Full-Service Restaurant On-Sale Liquor License shall be nine hundred dollars ($900) unless revised  by the City Board of Trustees by Resolution. In order to qualify for a Full-Service Restaurant On-Sale Liquor License, at least sixty percent of the gross revenue of the restaurant must be derived from the sale of food and nonalcoholic beverages.
B. No off-sale licensee shall make any delivery of alcoholic beverages outside of the
premises described in his or her license.
C. No off-sale licensee shall sell, or allow to be sold, alcoholic beverages between the hours of 12:00 p.m. and 7:00 a.m. of the following day, or sell or allow to be sold distilled spirits or wine on Memorial Day or Christmas Day.
D. Any off-sale liquor licensee may, additionally, be issued a license to sell off sale malt beverages on the same premises provided that:
1. The licensee shall not sell, or allow to be sold, any malt beverages between
the hours of 2:00 a.m. and 7:00 a.m.;

2. The licensee shall not sell any malt beverages to any person under the age of
21 years; and

3. The licensee shall not permit any person less than 21 years of age to loiter on the licensed premises, nor to sell, serve, dispense or consume liquor or malt beverages on the premises.

E. No on-sale licensee shall sell, or allow to be sold, alcoholic beverages between the hours of 2:00 a.m. and 7:00 a.m., or sell or allow to be sold distilled spirits or wine on Memorial Day or Christmas Day. That no distilled spirits shall be sold on Sundays after 2:00 a.m. However, an on-sale licensee that has a kitchen and serves food on Sunday may serve distilled spirits or wine between 11:00 a.m. and 12:00 midnight.
F. All Full-Service Restaurant On-Sale Liquor Licensees must additionally abide by the following:
1. A full-service restaurant on-sale licensee may only serve alcoholic beverages for on premise consumption in the bar and dining room area of the restaurant.
2. A restaurant that has a full-service restaurant on-sale license may only be advertised or held out to the public as primarily a food eating establishment. No licensee that has a full-service restaurant on-sale license may allow smoking on the licensed premises.
3. A Licensee must also abide by all other conditions set forth in applicable state law. 

5.05 MALT BEVERAGES.
A. The municipality may issue as many malt beverage licenses it deems necessary. The following classifications and fees are established for the sale of malt beverages.
1.  On-sale malt beverage retailer: Any person who sells or keeps for sale,
other than resale, malt beverages as both package dealers and on-sale dealers, $250.00.
2. Off-sale malt beverage package dealer: Any person who keeps for sale or
sells malt beverages for consumption off the premises where sold, $150.00.
B. The provisions of this section, unless the context otherwise clearly requires, shall be construed to relate only to malt beverage licensees licensed pursuant to SDCL § 35-4 2(16), (17) and subsection A. of this section.
C. No licensee under this section shall sell any malt beverages except from premises specifically designated or described in his or her license.
D. No person less than 21 years of age may serve malt beverages in the place of business of any licensee under this chapter, except that persons 18 years of age and older may sell and serve malt beverages when the business of selling malt beverages constitutes less than 50% of the gross business transacted in the place of business and the licensee or an employee that is at least 21 years of age is on the premises when the malt beverage is sold or dispensed.
E. Hours of Operation. No package dealer or retailer licensee under this chapter shall sell, serve or allow to be consumed on the premises covered by the license any malt beverages between the hours of 2:00 a.m. and 7:00 a.m.
F. The city may issue a special malt beverage license and a special on-sale wine license to any nonprofit civic, charitable, educational or fraternal organization incorporated in South Dakota in conjunction with a special event within the city. Any license issued pursuant to this subsection may be issued for a period of time established by the Common Council.
1. A license issued pursuant to this subsection shall be issued to the organization and location specified on the application. Notwithstanding SDCL § 35-4-2(12) and (18), the fee for each of these licenses is $5 per day. Each application shall be accompanied by the fee prior to consideration by the City.
2.  The city may not issue a special malt beverage license and may not issue a special on-sale wine license pursuant to this subsection for a period that exceeds 15 consecutive days.
3. Applications for special malt beverage licenses and special on-sale wine licenses shall be made on forms prescribed by the city s Finance Officer and shall be verified by the oath of the applicant, if an individual, and if a corporation, by an officer of the corporation. The application must contain the information as the city’s Finance Officer requires, and must show that the applicant is eligible for the license for which application is made.
4. All applications for special malt beverage licenses and special on-sale wine licenses to be issued by the city shall be initially submitted to the city’s Finance Officer, who shall submit the application to the Common Council, who shall have the discretion to approve or disapprove the application, depending on whether it deems the applicant a suitable person to hold the license and whether it considers the proposed location suitable.
5. No special malt beverage license and no special on-sale wine license for the on-sale or off-sale at retail of alcoholic beverages shall be granted to any applicant for any such license, except after public hearing, upon notice, as provided for in SDCL Chapter 35-2, which sections are incorporated herein by this reference.
G. An establishment with an on-sale malt beverage license issued pursuant to SDCL § 35-4-2(17), whose sale of alcoholic beverages constitutes more than 50% of the gross business, may allow for multiple uses of the premises by persons of all ages if a physical barrier is erected limiting access to the area reserved for malt beverage sales. The physical barrier includes a wall, rope, fence or any other physical impediment to the free flow of foot traffic. (SDCL § 35-4-79.2)
5.06 PURCHASE OR CONSUMPTION BY MINORS.
A. It is unlawful to sell or give for use as a beverage any alcoholic beverage or malt
beverage to any person under the age of 18 years, unless:
1. It is done in the immediate presence of a parent or guardian or spouse over 21 years of age, while not on the premises of an establishment licensed for the retail sale of alcoholic beverages pursuant to this chapter, or at a special event for which an alcoholic beverage license has been issued; or
2. It is done by prescription or direction of a duly licensed practitioner or nurse
of the healing arts for medicinal purposes.
B. It is unlawful for any person under the age of 21 years to purchase, attempt to purchase or possess or consume except when consumed in a religious ceremony and given to the person by an authorized person, alcoholic beverages, or malt beverages, or to misrepresent his or her age for the purpose of purchasing or attempting to purchase the alcoholic beverages or malt beverages from any licensee as defined by this chapter.
5.07 POSSESSION IN PUBLIC PLACES.
A. For purposes of this section PUBLIC PLACE means any place, whether within or without a building, commonly and customarily open to or used by the general public and any sidewalk, street or highway. 
B. It is unlawful for any person to possess an alcoholic beverage, in an unsealed container or in an open receptacle, in any public place other than upon the premises of a licensed on-sale dealer where the alcoholic beverage was purchased from the dealer for on-sale purposes.
C. Nothing in this section shall be construed to prohibit the possession of beer on park premises which are leased to a concessionaire and the concessionaire has an appropriate alcoholic beverage license.
D. Any person violating the provisions of this section is guilty of a misdemeanor and subject to a penalty not to exceed 30-days imprisonment or a fine not to exceed $100 or both
5.08 APPLICATION FOR LICENSE.

A. An application for any license shall be on the form prescribed by the Department of Revenue. All applications for retail licenses, except those cited in SDCL § 35-2-1.1 shall be submitted to the governing body. The municipality shall approve or disapprove the application based on the grounds that the applicant is a suitable person and that the proposed location is suitable.

B. In the initial application, an applicant for a Full-Service Restaurant On-Sale Liquor Licensee shall provide sufficient documentation to the Municipality to prove that the primary source of revenue from the operation of the restaurant will be derived from the sale of prepared food and nonalcoholic beverages and not from the sale of alcoholic beverages. The supporting documentation concerning the primary source of revenue submitted pursuant to this section is confidential to the extend allowed by state law.
C. The governing body shall review the following factors in determining whether or not a video lottery machine shall be permitted in establishments issued an on-sale alcoholic beverage license pursuant to SDCL § 35-4-2(12) and (16):
1. The number of current establishments currently licensed for video lottery;

2. The proximity of the business to other establishments licensed for video
lottery;

3. The type of business and manner in which the applicant proposes to
operate it;

4. The location of the business in relation to other businesses, residential
areas, or activities within the same general area;

5. The extent to which minors frequent a business connected to the one
proposed; and

6. The effect the proposed business has on economic development.
D. The governing body is to certify on each application filed with the Department for a license granted under SDCL § 35-4-2(12) and (16) whether the business premises is authorized for video lottery machine placement.

E. An existing video lottery license may not be denied renewal or transfer based upon the criteria set out in division (B) and the number of alcoholic beverage licenses issued under SDCL § 35-4-2(12) and (16) and certified for video lottery may not be restricted to a number less than those licensed as video lottery establishments on March 1, 1994. (SDCL § 42-7A-64)

5.09 HEARING ON APPLICATION.
A. The municipality shall hold a hearing on the application for a license. Notice of the hearing must be published one time, one week prior to the hearing in the official newspaper. Any resident who requests written notice of the hearing must be notified accordingly.

B. If the application is denied after the hearing, the fee is returned to the applicant. If after the hearing, the application is granted, the fee is deposited in the general fund and the application is forwarded to the secretary of the Department, who can accept or reject the application. If the application is for a malt beverage license, only one-half of the fee is deposited in the general fund. The other one-half is forwarded to the secretary of the Department.

C. A license cannot be reissued to the same applicant for a one-year period if the license has not been actively used by the application during the previous two years.

5.10 RENEWAL OF LICENSE.

A. If the applicant already holds a license and is applying for the same class of license at the same location for the next license year, then only the approval of the governing body is necessary to issue the license for the new year.

B. One copy of the application is forwarded to the Department and a new card will be issued by the Department with an appropriate expiration date. The chairperson of the governing board shall sign the new card in the lower right hand comer to properly validate the card.

C. For Full-Service Restaurant On-Sale Liquor Licenses, the applicant must provide the Municipality with documentation showing that at least sixty percent of gross revenue from the preceding twelve months operation of the full-service restaurant was derived from the sale of food and nonalcoholic beverages. The full-service restaurant on-sale licensee shall submit an annual report to the municipality or county on the revenues from the full-service restaurant that includes an oath verifying the validity of the information provided in the report. The report and the supporting documentation submitted pursuant to this section are confidential. The report shall contain the annual gross revenues of the licensee for the following two categories:

1. Food and nonalcoholic beverage gross revenues; and

2. Total gross revenues.

The information submitted shall be confidential to the extent allowed by state law.

5.11 TRANSFER OF LICENSE.

A. The procedure for a transfer of license is the same as for application for a new license. The fee for a transfer is $150. An affidavit of bulk sale and the existing license card must be submitted with the application for transfer.

B. The application to transfer the license shall only be permitted if all municipal and state sales and use taxes incurred by the licensee as a result of the operation have been paid, and all property taxes, which are the liability of the licensee are paid or are not delinquent. (SDCL § 35-4-24)

5.12 DURATION OF LICENSE.

A. The liquor license shall be valid from 12:00 midnight on December 31 to 12:00 midnight on December 31 of the following year. (SDCL § 35-4-41)

B. The sale of malt beverages licenses shall be valid from 12:00 midnight on June 30 to 12:00 midnight on June 30 of the following year. (SDCL § 35-4-2.5)

5.13 SALE TO PROHIBITED PERSONS.
It shall be a violation to sell any alcoholic beverage or malt beverage to any person under the age of 21 or any person that is obviously intoxicated. (SDCL § 35-4-78) Penalty, see § 10.99.

5.14 AGE REQUIREMENT FOR SALE OF LIQUOR, WINE AND MALT BEVERAGES.
A. No off-sale liquor license under SDCL § 35-4-2.3(3) or (5) shall permit any person less than 21 years of age to sell, serve or dispense any alcoholic beverages on its premises. However, an off-sale liquor licensee under SDCL § 35-4-2(17) may permit any person less than 21 years of age to sell, serve or dispense alcoholic beverages on the premises if such sales of alcohol beverage constitutes less that 50% of the gross business transacted by that establishment. (SDCL § 35-4-79.1)

B. No off-sale licensing may permit any person less than 21 years of age to loiter on the licensed premises or to sell, serve, dispense or consume alcoholic beverages on such premises. However, an on-sale licensee licenses under SDCL § 35-4-2(4), (6), (11), (14) or (17) may permit persons 18 years old or older to sell and dispense alcoholic beverages if not less than 50% of die gross business transacted by that establishment is from the sale of food and the licensee or an employee that is at least 21 years of age is on the premises when the alcoholic beverage is sold or dispensed. That includes taking orders for and delivering alcoholic beverages, but does not include tending bar or drawing or mixing alcoholic beverages. (SDCL § 35 4-79)
5.15 GENERAL PENALTY.
Municipalities are authorized to provide for the punishment of each violation of an ordinance, resolution or regulation with a fine not to exceed $500 or by imprisonment not exceeding 30 days or by both such fine and imprisonment.
Dated this 1st day of December, 2016.
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Philip Anderson, President
Piedmont Board of Trustees
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